I. INTRODUCTION
Critical Race Realism is neither a novel term nor a novel concept. As early as 1992 and as recently as 2005, legal scholars Derrick Bell and Emily Houh, respectively, propounded this idea. According to Bell, "Black people need reform of our civil rights strategies as badly as those in the law needed a new way to consider American jurisprudence prior to the advent debate about the utility of empirical social science. In a 1977 article in the Law and Society Review, 2 4 crit theorist David Trubek assailed empirical social science. z5 First, Trubek suggested that empirical research legitimates the status quo in that it implies that facts researched were objectively "'there"' and "part of the permanent 'reality' of American culture., 26 Second, he argued that a scholar could not separate ideology from methodology in any type of research, including empirical research. 7 Ultimately, according to G. Edward White, Trubek argued that "to be politically reformist and methodologically neutral was a contradiction in terms. 2 8 There is a current effort afoot, however, which seeks to reconcile Critical Race Theory with other elements of its realist roots.
2 9 As named by Bell and Houh, this movement is called Critical Race Realism. 3 " As articulated by the authors, Critical Race Realism situates itself within the growing contemporary attempts-such as empirical legal studies, 31 (1977) . 25 White, supra note 12, at 834. 26 Id. 27 Id. 28 
Id.
29 See generally GREGORY S. PARKS ET AL., CRITICAL RACE REALISM: INTERSECTIONS OF PSYCHOLOGY, RACE, AND LAW (2008) (exploring how legal analysis and social science research can work collectively to better explain the racial dynamics that permeate the law and legal system). 30 Bell, supra note 4; Houh, supra note 5. social science. Furthermore, its goal is to more systematically "enable and to compel law-making ... to take more account ... of the social facts upon which law must proceed and to which law must be applied. 34 This Article applies Critical Race Realist methodology in an effort to analyze how the law should construe the N-word in potential hate crime cases. It does so by systematically assessing the usage of that word on the part of Whites who might justify their usage by arguing that they are immersed in certain elements of Black popular culture. In addition to this analytic technique, the Article imports empirical research on implicit social cognition into our understanding of hate crimes law. In so doing, this Article adds to the scant legal scholarship on the N-word. 35 Part II highlights a particular case in which a White person, who was allegedly immersed in Black culture, used the N-word during his assault of a Black man. Part III provides a general overview of U.S. hate crimes law and how racial epithets are traditionally viewed within this area of law. Part IV provides a brief historical and contemporary analysis of the N-word and how it has been and is understood. Part V makes two arguments in support of why, when the N-word is uttered in the context of a non-Black person committing a crime against a Black person, the crime should be construed as a hate crime. The first is that despite the proliferation of the N-word throughout Black popular culture, even Whites immersed in that culture generally do not use that word, especially when amongst Blacks they do not know very well. The second is that a remarkably large percentage of Whites harbor implicit and negative racial attitudes against Blacks. As such, a White person's utterance of the N-word while committing an act of violence or intimidation against a Black person may be seen as a leakage of these implicit racial biases. Part VI addresses why, despite Blacks' high rate of implicit anti-Black bias and more frequent use of the N-Word than Whites, the arguments we put forth about inter-racial hate crimes do not apply intra-racially among Blacks. [Vol. 98
II. A HARVARD LAW PROFESSOR MAKES THE CASE: THE N-WORD DOES NOT NECESSARILY EQUAL RACIAL ANIMUS
On the morning of June 29, 2005, Glenn Moore, a twenty-three-yearold Black man, and his two friends trolled Howard Beach, a Queens, New York neighborhood.
3 6 Though they were looking for cars to steal, they stole no cars that night. 37 In the wrong neighborhood at the wrong time, Moore and his friends were chased by a group of young White men. 38 Among those men was Nicholas "Fat Nick" Minucci. 39 During the chase, Moore fell and was trapped by Minucci and his group. 40 Moore reported that Minucci called him "nigger" and said, "We'll show you not to come and rob White boys.Al Minucci then robbed Moore of several clothing items and made him drop to his knees, whereupon Minucci struck Moore in the head with an aluminum bat while screaming "nigger.
42
At trial, witnesses testified that Minucci repeatedly and angrily called Moore "nigger" while chasing him and beating him in the head. 43 Albert Gaudelli, Minucci's lawyer, argued that Moore fractured his skull when he fell. During the four-week trial, prosecutor Michelle Goldstein repeatedly used the bat to hit the juror box in an effort to approximate the sound the bat made when Minucci struck Moore. 47 As she did so, she noted that Minucci uttered the words, "You see what you get, nigger, for coming into our neighborhood? ' , 48 In contrast, Minucci's counsel, Albert Gaudelli, repeatedly argued that Minucci's use of nigger should be ignored-that The newsworthy aspect of this case was not the assault itself, but rather the expert testimony for the defense presented by two Black men. First was Gary Jenkins, a hip-hop music producer, who indicated that the N-word has "been permutated and morphed by a generation of younger people who moved it around and changed it into a matter of parlance. 57 In essence, as Jenkins noted, "There has got to be more to it than a word to find that someone is racist., 58 The second and more important, or at least higher profile, expert was Randall Kennedy: Rhodes Scholar, Michael R. Klein Professor of Law at Harvard University, and author of the book Nigger: The Strange Career of a Troublesome Word. Since 2002, Randall Kennedy has served as an expert witness about the use of the N-word in approximately a half-dozen court cases. 59 This was the first criminal case.
6°I
n a nutshell, Kennedy testified that Minucci, influenced by rap lyrics, did not believe the N-word was a racial epithet and insult. 61 He also testified that the N-word has multiple meanings and is not necessarily employed as a 49 "Hate crimes" is a bit of a misnomer in that the crimes are not typically about actual hate. Though the statutory definition of "hate crime" varies from state to state, a common thread is that the crimes are about bias and prejudice. 64 Hate crimes differ from two broad categories of crimes:
Id
(1) crimes committed with no particular regard to the victim's characteristics, and (2) crimes committed precisely because the victim is a specific person. Hate crimes differ from the former in that they are committed against people with specific identifying characteristics. Unlike the latter, hate crimes are not committed against people because of their personal identity. Those who commit hate crimes are not focused on who the victim is, but rather what he or she is.
65
Law enforcement agencies employ bias crime indicators to determine 66 if a hate crime has been committed.
Among these indicators are racial differences and comments, written statements, or gestures. 6 7 These are deemed to be the objective facts or circumstances present during the 62 Curry, supra note 38; Kilgannon, supra note 36. On direct examination, Professor Kennedy's question and answer consisted of the following:
Q: "Can you tell me what-how the word is used in society today?"
A: "The word is used in lots of different ways, so the word has many meanings depending on the circumstances. Sometimes the word is used as a racial insult; that is its primary historical meaning. Sometimes the word is used as a term of endearment. Sometimes the word is used as a gesture of solidarity. Sometimes the word is used satirically. The word is used in a wide variety of ways." Q: "What has your study revealed with respect to the use of this word by young people?" A: "Again, young people use the word in all sorts of different ways. There are some people who use the word because they have seen it .... I talk about how in San Francisco amongst Asian American youngsters, they will use the word amongst themselves and refer to themselves by this word, and [W] In order to convict an individual of a hate crime, the state must provide evidence that (1) the defendant committed the legally prohibited act; (2) the defendant selected the victim due to the victim's characteristics; and (3) the defendant demonstrated bias or prejudice because of said characteristic. 7 5 There are three approaches to defining the defendant's state of mind when committing a hate crime. 76 The "racial animus" approach requires evidence that the defendant's bias toward the victim's characteristics motivated the crime. 77 The "discriminatory selection" approach requires proof that the defendant selected the victim based on the victim's characteristics. 78 The "because of' approach requires proof that the defendant committed the crime because of the victim's characteristics. 79 Though it is impossible to unequivocally declare that when used as an insult the N-word is a more potent epithet than others, commentators have called it "the most socially consequential racial insult."'1 0 2 In illustrating this point, Kennedy searched federal and state court cases to distinguish the N-word from other racial epithets. He found that, as of July 2001, "wetback" appeared in fifty cases, "kike" in eighty-four, "gook" in ninety, and "honky" in 286.103 The N-word, however, appeared in 4,219 cases. In addition to being employed by Whites as a racial slur against Blacks, the N-word has taken on a number of other meanings as well. For instance, it has served as a slur against liberal Whites--or at least those perceived to be liberal. During the civil rights era, Whites who joined Blacks in protest for Black social equality were referred to as "nigger lovers." When Black and White "freedom riders" rode together on a bus, violating unlawful Jim Crow custom, the White bus driver delivered the [T]he oppressed minority within our minority. Always down. Always out. Always complaining that they can't catch a break. Notoriously poor about doing for themselves. Constantly in need of a leader but unable to follow in any direction that's navigated by hard work, self-reliance. And though they spliff and drink and procreate their way onto welfare doles and WIC lines, niggers will tell you their state of being is no fault of their own. They are not responsible for their nearly 5 percent incarceration rate and their 9.2 percent unemployment rate. Not responsible for the 11.8 percent rate at which they drop out of high school. For the 69.3 percent of births they create out of wedlock.
Id. at 109. He goes on to describe Black people as:
[I]nheritors of "the Deal" forced upon the entrenched [W]hite social, political, and legal establishment when my parents' generation won the struggle for civil rights. The Deal: We ([Bilacks) take what is rightfully ours and you (the afore-described establishment) get citizens who will invest the same energy and dedication into raising families and working hard and being all around good people as was invested in snapping the neck of Jim Crow.
V. THE N-WoRD AND PRESUMPTIVE WHITE RACIAL ANIMUS Though the jury convicted Nicholas Minucci of a hate crime in the attack and robbery of Glenn Moore, 124 one could foresee a very different outcome to that case. What if there was considerable evidence introduced at trial that Minucci only listened to hip-hop music, wore clothing characteristic of hip-hop culture, and frequented Black comedy clubs and venues where spoken word was performed by Black poets? What if some of his best friends were Black? This Part rebuts the presumption that in a situation such as Minucci's, his conduct could reflect anything but racial animus and thus be a hate crime. The rationale is twofold. First, Whites do not traditionally assume that their use of the N-word towards a Black person can be construed as anything other than racial hostility. This is especially true when they are simultaneously attempting to intimidate or commit an act of aggression against a Black person. The fact that even Whites who are immersed in Black popular culture rarely use the word publicly or in front of Blacks suggests that their use of the word remains a known taboo. Second, research on implicit social cognition suggests that a remarkably high percentage of Whites harbor subconscious anti-Black attitudes. 125 Usage of the N-word while attempting to intimidate or commit an act of aggression against a Black person provides an instance where such attitudes leak out and motivate explicit behavior.
A. USE OF THE N-WORD IN BLACK POPULAR CULTURE BY BLACKS AND WHITES: A COMPARATIVE STUDY
Regardless of how the N-word is used, there is a growing tension over its use. Historically, there were times when the N-word was deemed acceptable among some Blacks when the word was used only amongst them. 126 Employing the N-word may have been an attempt to take the bite out of the word, to turn a negative into a positive, or to be defiant. 27 The N-word has become increasingly popular among hip-hop generation Black youth.
128 Not surprisingly, some Whites have caught on to using the word. For those who use it, there are informal rules, however. An "a" ending is more acceptable than an "r," and their use of the word is tolerated only if they are around Black people they know extremely well. Even then, it 124 Curry, supra note 38. 125 Anthony G. Greenwald 30 Nonetheless, Whites who engage in racialized comedy, partake in hip-hop culture, and participate in the spoken word community refrain from use of the word or, in those rare instances when they have employed it, have done so at their peril. Whites' actual or constructive knowledge that they should not use the N-word means that when they do so while committing hate crimes, they know they are demonstrating bias.
Racialized Comedy
Within Black comedy, the N-word has been featured prominently 13 ' and has been interpreted among Black people "within a specific, clearly defined context, tone, and set of codes rooted in [B]lack vernacular language." 1 32 Some Blacks, as a result, have seen and used it as a benign or friendly term-at least in certain contexts. 33 Richard Pryor is credited with making it popular for Blacks to use the N-word in their comedy routines, especially after his 1974 Grammy Award-winning album That Nigger's Crazy. 134 The word has been used among Black comedians to help 129 In the second scene, another family in the neighborhood discusses their assumptions about the Niggars:
Id
Wife: Jenny has a date tonight with a Niggar boy from school. However, despite his over-the-line attacks on Asians, for example, as "urine-colored people with towels on their heads," 141 even Clay restrained himself when it came to using the N-word in his routines. Even contemporary White comedians like Lisa Lampanelli, whose routines focus on issues of race and who unabashedly employs other epithets during her act, dare not employ the N-word. One rare exception when a White was given a pass to use the word was during Black Entertainment Television's 1998 season of Comic View, when Gary Owen became the first and only White comedian to host a season. During his winning routine for the competition to become host, Owen said the N-word and received a standing ovation from the largely Black audience. He ultimately landed the coveted spot over Black comedians who had competed. 43 Though his use of the word was clearly accepted by members of the audience, Black comedians took offense to it. 44 In another instance, the creators of Comedy Central's television show South Park were lauded for their comedic social commentary on the Nword. In one episode, a character named Randy appeared on Wheel of Fortune and had to provide an answer for the prompt "people who annoy you," with a game board that had the letters "NGGERS."' 145 He incorrectly answered with "NIGGERS" when the correct answer was "NAGGERS." During the course of the show, the N-word was used fortytwo times, but the episode was focused on the lesson Randy learned from having used the word. Black guy-like, you know, a Bill Cosby Black. You know a Black guy with White features like a job and a cell phone. You never see that. That must be some prepaid s*** motherf***er! Prepaid, prepaid. But Black guys are cool. They do like a big a**. My Black boyfriend says, "The bigger the cushion, the sweeter the pushin." Bull, he just wants to have something to hide behind when the cops start shooting. "Cause once you go Black, the cops will attack."
How you doing Hector, popi conyo? I love that little spic. I always wanted to bang one of you bastards. But my parents are those old fashioned racist Italians. And you know the old saying, "Once you go Hispanic, hoohoo, mom and dad start to panic." Well, because you steal. 
Id.

DARRYL LITTLETON, BLACK COMEDIANS ON
Rap Music
Rappers, particularly so-called gangsta rappers, have long employed the N-word in their lyrics-and possibly with increasing frequency.' 55 Aside from Nas's album, which was early entitled Nigger, 156 Rappers can mean any number of things when they employ the Nword. Rappers, and Blacks who have appropriated their language and rationale for using the N-word, often make distinctions between "nigger" and "nigga."' 167 On his album, 2Pacalypse Now, rapper Tupac Shakur (2Pac) indicated that "nigga" is an acronym for "Never Ignorant Getting Goals Accomplished."' 168 Rappers have also used "nigga" to describe a condition as opposed to skin color or culture. 169 This variation of the Nword has been employed to propose a collective identity born out of "class consciousness, the character of inner-city space, police repression, poverty, and the constant threat of intra racial violence fed by a dying economy.' 170 This is glaringly apparent on N.W.A.'s Efil4zaggin album 171 where the Nword is almost synonymous for oppressed.
172
In some, maybe most, instances rappers employ it to refer to the basest elements of Black culture. For example, it may be used to refer to a Black person, a man usually, who is violent, hypersexual, criminal, or manipulative (especially of women) . 73 Others, particularly Black Nationalist rappers, use it to describe Blacks who 159 DR. DRE, THE CHRONIC (Priority Records 1992). 160 A TRIBE CALLED QUEST, MIDNIGHT MARAUDERS (Jive 1993). are defiant against White domination and exploitation 174 and to provide an ironic and humorous comment on the White fears of Black militancy. 1 7 5 Given the crossover appeal of rap music, it was arguably only a matter of time before non-Blacks might think that it was appropriate for them to use the N-word.
NAS, GOD'S SON (Columbia 2002).
GETO Boys, GETO BOYS (Def American 1990
17 6 Whites who fancy themselves as immersed in hip-hop culture undoubtedly appropriate various aspects of that culture, including its linguistic style. 177 This includes using the N-word in their linguistic repertoire. 178 Most Whites immersed in hip-hop culture, however, often refrain from "openly and unabashedly" saying the N-word, fearing that it will be perceived as a slight rather than a sign of solidarity. 179 The few White rappers who have attempted to use the N-word in their lyrics have created racial tension.' 80 For instance, VH1 televised a reality show called Ego Trip's The (White) Rapper Show, which featured Whites who wanted to become rappers. The winner of the show was awarded a record contract and one hundred thousand dollars. 181 During one episode, two of the competitors-Persia and John-got into an argument, wherein Persia repeatedly used the N-word during her rant. As a punishment, the show's host required her to wear a necklace with "N*WORD" emblazoned across a large faux platinum and diamond pendant.
She was specifically reprimanded for her usage of the word. 182 If Jennifer Lopez, a high-profile Latina singer and former girlfriend of hip-hop mogul Sean "Diddy" Combs, could not use the N-word in her song lyrics without creating a furor, 183 it is no surprise that White rappers are barred from using it. 
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Quasi-empirical data also serves to further undermine the notion that simply because a White person is immersed in hip-hop culture, where the N-word is frequently used, they are authorized to use the N-word. With this thesis in mind, we have analyzed lyrics of both Black and White rappers to determine with what frequency each uses the word, comparatively. Methodologically, we selected a sampling of hip-hop albums by searching online for "top 100 hip-hop albums." We ultimately selected a website that had the most current list, ranging from 1995 to 2005. We wanted to make sure we selected a site that potentially included albums released prior to or during the period of Nicholas Minucci's assault on Glenn Moore. We ultimately selected the site that posted the March 2006 listing of best rap albums from Hip-Hop Connection. 84 For White rappers, we searched for "White rappers," and from two websites that were retrieved, 85 we developed a list of White rappers with widespread name recognition. We then searched for each group or solo artist for lyrics to their albums. We found complete lyrics for thirty-five Black rappers' albums' 86 and for thirty White rappers' albums. 87 Out of the Black rappers' 536 songs analyzed, 436 contained the N-word (81.3%). Out of the White rappers' 477 songs analyzed, twenty contained the N-Word (4.2%). These data were statistically analyzed, and the results indicated that the difference between the percentages is statistically significant (x2 = 606.94, p<.001), and represents a strong statistical effect ((D = .77). Among these twenty songs, it is possible that a number of them featured guest appearances by Black rappers who used the N-word as opposed to the featured White artist. These results suggest that even White rappers who are thoroughly immersed in Black culture generally, and hip-hop culture in particular, do not employ the N-word in their vocabulary with much frequency. They certainly do not use it nearly as much as one might expect they would given the argument provided by Nicholas Minucci's defense counsel and what might be implied from the defense's expert witnesses.
Spoken Word
The spoken word genre consists of, quite simply, recited poetry. It has long been popular in the Black community. Arguably, one of the founders of the spoken word movement is the group The Last Poets. Its members 188 In the last of these titles, over a background chorus of "Niggers, niggers, all niggers, niggers, niggers," The Last Poets rhythmically speak:
Niggers are lovers, are lovers, are lovers.
Niggers loved to hear Malcolm rap.
But they didn't love Malcolm.
Niggers love everything but themselves.
But I'm a lover, too, yes, I'm a lover too.
I love niggers, I love niggers, I love niggers.
Because niggers are me.
And I should only love that which is me. I love to see niggers go through changes.
Love to see niggers act.
Love to see niggers make them plays and shoot the s***.
But there is one thing about niggers I do not love.
Niggers are scared of revolution. 192 Charles Lawrence was the first to articulate how subconscious race bias is important to our understanding of the role that race plays vis-A-vis the law. Charles R. Lawrence III,reasonable to conclude that, within the realm of hate crime laws, the utterance of the N-word by a White person while engaged in some criminal act against a Black person suggests leakage of these implicit racial biases. An implicit construct is "the introspectively unidentified (or inaccurately identified) trace of past experience that mediates [the category of responses that are assumed to be influenced by that construct].
193
Implicit cognition, in turn, reveals mental associations that people are unwilling or are unable to report. 1 94 This is because such cognitions might conflict with expressly-held values or beliefs.' 9 5 Moreover, implicit cognitions reveal information that is not readily available upon introspection for people with a desire to retrieve and/or express such information. 1 96 Therefore, the key feature of implicit measures of attitudes is that subjects, often unaware that their attitudes are being measured, are unable to exert conscious control over their responses. 97 In this way, implicit measures of attitudes have several comparative advantages over explicit measures. First, when explicit measures are used, individuals may not reveal their true attitudes or preferences because of social desirability biases, thus attenuating the magnitude of the relationship that researchers Furthermore, explicit and implicit attitudes appear to rely on different cognitive processes, each of which suggests a specific methodology to assess them. 200 Effortful processing occurs when individuals are motivated and possess the cognitive resources necessary to make a rational, deliberate decision. Under these circumstances, self-report measures are useful. 201 If, however, motivation is lacking or cognitive resources are compromised, decision-making will depend on less controlled processes. These conditions require an alternative method for gauging one's implicit attitudes. 20 2 The Implicit Association Test (IAT) is a popular measure of the relative strength of associations between pairs of concepts, 20 3 including positive or negative attributes and race. Simply put, the [AT measures the relative strength of associations between pairs of concepts. A computer task asks participants to sort stimuli into one of four categories. Those four categories are paired together, so that the difficulty of the sorting process produces an index of how closely the person taking the IAT associates the categories. The race IAT, for example, asks participants to sort positive words, negative words, Black faces, and White faces. It measures how long it takes participants to pair White faces with positive words and Black faces with negative words. During the same session, it measures how long it takes participants to pair White faces with negative words and Black faces with positive words. The difference in average reaction times between the two sets of pairings provides a measure of participants' racial 204 associations.
Approximately 70% of Whites harbor anti-Black and pro-White biases. 20 5 Andrew Baron and Mahzarin Banaji found that White six-yearolds demonstrate implicit pro-White and anti-Black bias, with self-reported attitudes revealing bias in the same direction. In ten-year-olds and adults 198 Id.
the same magnitude of implicit race bias is observed, although self-reported race attitudes dissipate with age-vanishing entirely in adults. 2°6 Anthony Greenwald and his colleagues found that Whites display an implicit attitudinal preference for White over Black, manifested as faster responding to the White/pleasant combination than to the Black/pleasant combination. 207 Leslie Ashbum-Nardo and colleagues found that Whites pair White names with pleasant words and Black names with unpleasant words more easily than they make the reverse pairings. 20 8 Additionally, Whites find "it easier to associate their in-group (i.e., American names) with pleasant words and the out-group (i.e., Surinam names) with unpleasant words" than vice versa. 2 0 9 Even with equally unfamiliar exemplars for both ingroup and outgroup, Whites still display a pro-ingroup IAT bias. Thus, it appears that even when there is minimal experiential or historical input available, peoples' minds are prepared to display bias effortlessly. 210 Even Whites who know that the IAT measures undesirable racist attitudes and who explicitly self-report egalitarian attitudes find it difficult to control their biased responses".
1
Thierry Devos and Banaji found that Whites make no distinction between Blacks and Whites on explicit measures of "Americanness." ' 2 1 2 On implicit measures, however, Whites more easily pair American symbols with White faces rather than with Black faces. 21 3 This is so even where faces of particular American Blacks are more familiar than White faces. 2 1 4 In addition to experimental studies, numerous data have been collected via web-based IATs. Unlike experimental IAT studies, these web-based studies rely on large sample sizes.
2 15 These web-based studies reveal that, among children (N = 28,816) and adults (N = 732,881), White is associated with good and Black with bad. 216 Light skin is associated with good and dark skin with bad (N = 122,988) .217 White is associated with harmless objects and Black with weapons (N = 85,742).218
Subconscious race attitudes go beyond mere positive or negative associations. For instance, a study by Phillip Goff and his colleagues investigated the relationship between implicit racial attitudes and dehumanization of Blacks. 2 19 In their first study, individuals were subliminally primed with images (shown for milliseconds) of Black faces, White faces, or neutral images. 220 Then they were shown fuzzy images of animals (apes and non-apes), which gradually became clearer. Individuals were instructed to indicate the point at which they could identify the image. 221 Goff and his fellow researchers found that both Whites and nonWhites more readily associated Blacks, as compared to Whites, with apes. 222 In a second study, individuals were first subliminally shown images of ape line drawings or jumbled line drawings. 223 Second, they were given a facial interference task designed to gauge how distracted participants would become when presented with faces prior to a test measuring their attentional bias to Black and White faces. 224 Their results indicated that priming individuals with images of apes demonstrated more attentional bias towards Black faces.
2 25 Moreover, the study found that implicit anti-Black biases predict this ape/Black association. 22 6 Implicit racial bias is no mere abstraction; it is linked to the deepest recesses of the mind, particularly the amygdala. The amygdala is an almond-sized subcortical brain structure, involved in emotional learning, William Cunningham and his colleagues found that Whites' amygdalas are activated far more when they are subliminally shown Black faces as compared to White faces. 229 Moreover, the degree of amygdala activation is significantly correlated with participants' IAT scores. 23°A dditionally, implicit racial bias leaks into real-world behavior. Samuel Gaertner and John McLaughlin subliminally primed individuals with the word White or Black, and then immediately replaced the word with a string of letters that were sometimes actual words and sometimes nonsensical. The actual words selected were associated with stereotypes of either Whites or Blacks. 231 As quickly as possible, individuals had to identify whether the string of letters was, indeed, a word. They were faster at recognizing positive words (e.g., smart) if they were primed with the word White instead of Black. 232 John Dovidio and his colleagues also demonstrated that response times to negative target words were significantly faster following the Black prime than following the White prime. 233 And Patricia Devine's research reveals that subliminal priming with words stereotypically associated with Blacks leads individuals to 234 interpret ambiguous behavior as more aggressive.
Quite possibly, these results stemmed from more than simply using words with negative affect (e.g., lazy). John Bargh and his co-authors found that Whites who were subliminally primed with Black male faces (as opposed to White male faces) for a fraction of a second responded with greater hostility and anger toward an experimenter after being told that they would have to repeat a boring task because of a computer malfunction. 23 5 Here, presumably, exposure to Black faces not only activated the category African American but also activated the associated stereotype hostile and the behaviors that go along with it, leading participants to enact those behaviors within the experimental situation. 236 Implicit racial bias may implicate other behaviors as well. Franklin Gilliam and Shanto Iyengar explored how local news crime scripts might create ingrained heuristics for understanding crime and race. They created variations of a local newscast, and among them was one in which there was a crime story with a mugshot of a Black suspect, and another crime story with a mugshot of a White suspect. 237 In order to control for facial expression and features, both suspects were represented by the same morphed photograph; the only difference was skin hue. 238 The suspect appeared for only five seconds in a ten-minute newscast. 239 Nonetheless, having seen the Black suspect, Whites showed 6% more support for punitive remedies than did the control group, which saw no crime story. 240 When they were instead exposed to the White suspect, their support for punitive remedies increased by only 1%, which was not statistically significant. 241 Allen McConnell and Jill Leibold found that Whites who revealed stronger negative attitudes toward Blacks (versus Whites) on the IAT had more negative social interactions with a Black (versus a White) 24 experimenter. 42 Implicit race bias also predicts behavior in employment situations; specifically the frequency with which individuals choose to ask racially stereotypic interview questions of Black as compared to White job candidates during simulated job interviews. 243 Mark Chen and John Bargh similarly found that the subliminal activation of stereotypes leads to behavioral confirmation. 244 For instance, once racial stereotypes have been activated and are manifested in a perceiver's hostile behavior toward a naive interaction partner, that behavior in turn elicits a similar response from the partner, which leads each person to believe that the other has provoked the hostile interaction. 24 5 In addition, William Cunningham and colleagues found that the stronger the endorsement of right-wing ideology, the stronger the tendency for automatic associations between Black and bad, and between White and good. 246 Similarly, John Jost and colleagues and Brian Nosek found that among Whites, political conservatism is positively associated with ingroup favoritism on both implicit and explicit measures. 247 Implicit racial bias is also implicated in more life-threatening situations. B. Keith Payne subliminally primed non-Black participants with a Black or White face and subsequently asked them to identify, as fast as possible, whether the object displayed was a tool or gun. 248 Those who were primed with the Black face more quickly identified guns correctly. 249 In contrast, those primed with the White face more quickly identified tools correctly. 250 When participants were time-pressured to force more errors, those primed with a Black face erred more in mistaking a tool for a gun (a false alarm). 251 Joshua Correll added to this work by creating a video game that placed photographs of a White or Black individual holding either a gun or other object (e.g., wallet, soda can, or cell phone) into diverse photographic backgrounds. 252 Participants were instructed to decide as quickly as possible whether to shoot the target. Severe time pressure designed into the game forced errors. Individuals were more likely to mistake a Black target as armed when he in fact is unarmed (false alarms); conversely, they were more likely to mistake a White target as unarmed when he in fact is armed (misses). 2 53 In the area of health care, Alexander Green and colleagues studied internal medicine and emergency medicine physicians; they found that none of the physicians reported explicit preferences for Whites over Blacks. 254 Nonetheless, they found an implicit preference for White patients and implicit stereotypes that Blacks are less cooperative with medical procedures and less cooperative generally. 255 More importantly, as physicians' pro-White bias increased so did their likelihood of providing White patients, and not Black ones, with a treatment for cardiovascular disease. 256 Implicit anti-Black bias predicts Whites' justification of violence against Blacks. For example, Goff and colleagues discuss the historical conceptualizations of Blacks as inferior, and as more similar to apes than humans. 2 57 Although such blatant racism appears to have subsided, there may be traces of this association that can be subliminally primed in individuals with images of apes or big cats. 258 This is precisely what Goff and colleagues did. After priming, individuals were asked to view a videotape of police officers beating a suspect who individuals were led to believe was either Black or White. 259 Individuals who believed the suspect was White perceived the police as being no more justified when primed with apes rather than big cats. Individuals who believed the suspect was Black perceived the police as being more justified when primed with apes rather than with big cats. Moreover, individuals who were primed with big cats did not think the police were more justified in beating either the White 260 or Black suspect.
In contrast, individuals who were primed with apes thought the police were more justified in beating the Black, as opposed to the White, suspect. 26 ' Finally, Goff and colleagues discovered that Black, as opposed to White, criminal defendants are more likely to be portrayed as ape-like in news coverage, and this portrayal is associated with higher levels of state-sponsored executions. 262 Most relevant to this Article, Rudman and Ashmore conducted an experiment on the relationship between implicit racial attitudes and harmful behaviors towards Blacks. 263 In their second study they discovered that implicit bias predicted budget cuts for Asian, Black, and Jewish student organizations. 264 More importantly, implicit anti-Black bias predicted selfreported racial discrimination.
26 5 Included in this category of behaviors were exclusion, verbal slurs, and physical harm. 266 Thus, Whites' usage of the N-word suggests a certain level of presumptive racial animus against Blacks. Despite the assertion that Whites who are immersed in Black culture feel comfortable using the Nword, at least with Black friends, the data fails to support this. A casual analysis of racialized comedy sketches and spoken word suggests that even where Blacks use the N-word frequently, Whites do not. An empirical analysis of rap music lyrics suggests that despite the fact that Black rappers use the N-word casually, White rappers are highly self-censored when it comes to the word. Moreover, White subconscious racial animus towards Blacks is pervasive and predictive of White usage of racial slurs against Blacks.
VI. THE N-WORD AND PRESUMPTIVE BLACK INTRA-RACIAL ANIMUS
There is a plausible argument that Blacks should not be exempted from what may be deemed as intra-racial hate crimes. After all, most crimes against Blacks generally are committed by other Blacks. 267 Blacks more frequently use the N-word than Whites. 268 Ashburn-Nardo and colleagues find that 60% of Blacks show a pro-White implicit bias, although they express highly favorable ingroup attitudes on explicit measures. 273 In a web-based study conducted by Nosek and colleagues, Blacks demonstrated a significant pro-Black bias. 274 New data from three measures available to the public at a demonstration website 275 extended the existing evidence concerning implicit and explicit ingroup and outgroup bias among Blacks and Whites. Blacks "showed stronger explicit ingroup favoritism" than White subjects, "although both clearly show explicit preferences for their own group. ' 276 In his experimental research, Robert Livingston examined the variability in Blacks' performance on two implicit measures of attitudes toward Blacks versus Whites. 280 Participants in both samples report very strong levels of explicit ingroup bias, but significant evidence of implicit bias was not obtained on either implicit measure employed. 281 Nonetheless, there was considerable variability in implicit bias scores, and these are related systematically to participants' reports of the extent to which they believed others undervalue their group and are prejudiced toward it. 282 In short, Black participants who perceived greater negativity toward their group were more prone to favoring the outgroup (Whites) over the ingroup (Blacks). 2 83 In addition, outgroup contact is related to implicit biases, and evidence that perceived negativity mediates the relation between outgroup contact and implicit biases was demonstrated. 2 84 In other words, participants who report less contact with Whites are more prone to perceiving negativity toward Blacks and, in turn, to favoring Whites over Blacks implicitly.
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A remarkably high percentage of Blacks harbor an implicit anti-Black and pro-White biases, such biases lead to adverse behavior directed at Blacks, and Blacks seem to use the N-word with far more frequency than Whites. However, mapping our proposed analysis of Whites onto Blacks makes little sense. Given that Black usage of the N-word carries with it a different meaning (i.e., lacks clear racial animus) than when it is used by Whites, intra-racial hate crime based on the word's usage among Blacks makes little sense.
VII. CONCLUSION
The N-word has long been a controversial word, symbolic of White racial animus and hostility towards Blacks. A contemporary examination 278 Id. of the word, however, suggests a varied and complex understanding of it. Among Blacks, the word is not necessarily pejorative and may, at times, be either benign or a term of endearment. Noted Harvard Law School professor Randall Kennedy argued that, given this fact, Whites' usage of the word does not necessarily suggest racial animus within hate crimes jurisprudence. The error in this reasoning is twofold. A systematic analysis of Whites who are immersed in Black popular culture indicates that they do not routinely and publicly use the N-word. Furthermore, current research on implicit social cognition indicates that a majority of Whites harbor implicit anti-Black attitudes, and these attitudes are revealed within the context of hate crimes. Whites' usage of the N-word while committing inter-racial crimes is an example of the leakage of implicit biases against Blacks.
The distinction between a "regular" crime and a hate crime is the motivation of the perpetrator to select a victim based on their characteristics, such as race. 28 6 Despite its key role in hate crimes, motivation can be difficult to prove. 287 Moreover, because of the often implicit nature of anti-Black bias, one's motivation is not immediately apparent. Therefore, we must look to one's actions to see if there is evidence of racial animus. As we have argued throughout this Article, implicit anti-Black bias exists, and the use of the N-word among Whites is evidence of such bias. Thus, in the Minucci case, and contrary to the testimony offered in his defense, his use of the N-word while beating Glenn Moore provides evidence that Minucci's motivation was at least in part racially motivated. When the N-word is used by a White perpetrator in the context of committing a crime against a Black victim, this can, and should, be used as evidence that the crime was racially motivated. This Article's findings fit within a growing corpus of legal scholarship that imports empirical, social, and cognitive psychological research about implicit racial bias into the law. This research demonstrates that models of "racism" predicated on overt and explicit indicia of racial animus are outdated. Many Whites either lie about, or lack adequate access to, their actual racial attitudes. Even when they are truly immersed in Black culture, such immersion, ironically, may amplify their subconscious biases, 288 including anti-Black biases. 289 Furthermore, despite the fact that liberals, who may be deemed to embrace Black culture more so than conservatives, have nearly twice the implicit pro-Black attitudes that conservatives do, the distinction between the two on levels of implicit anti-Black bias is negligible, with both above 60%.290 Thus, the work of social scientists and legal scholars in this area demonstrates that a contemporary and nuanced understanding of race bias has considerable implications for the law. And it should be such that gone are the days when a defendant's lack of explicit racial animus, or a court's ability to discern such, should dictate the outcome of a trial. Whether courts are grappling with Batson challenges, employment discrimination, affirmative action policies, or hate crimes, wherever race is implicated, research on implicit attitudes demonstrates that racial bias still exists and provides a new-and more fitting-mode of analysis.
133, 137-39, 141-44 (2002) (finding that violent and misogynistic rap music increases implicit racial stereotypes and encourages listeners to judge Blacks less favorably than Whites).
289 Rudman & Lee, supra note 288.
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Greenwald & Krieger, supra note 125, at 958.
